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The C.E./Projects, HPGCL, Panchkula.
The C.E./PTPS, HPGCL, Panipat.
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The C.E./PD&C, DHBVN, Hisar.

AT T NSO

Memo No. 71/LB-23(952) Arb.
Dated: 05.07.2021

Subject: Judgment passed in CWP No.21288 of 2020 titled as Capital
Power Systems Ltd. & anr. vs State of Haryana & Ors.

It is brought to the notice the subject cited case that petitioner
firm filed CWP No.21288 of 2020 before the Hon’ble Punjab and Haryana
High Court alleging that the condition of minimum average annual turnover
of Rs.400 crore is arbitrary, discriminatory and unreasonable as the costs of
the tenders were just Rs.57.82 crores and Rs.9.28 crores and the respondent-
Nigam has prescribed the impugned criteria only with an ulterior motive to
facilitate big corporate houses.

The Hon’ble High Court vide order dated 19.4.2021 dismissed the

writ petition. The relevant extract of the order is reproduced here under:

“In the present case the petitioners are unable to show that stringent
pre-qualification  conditions under challenge, resulted in
prequalification of a single company/firm. Furthermore the power of
Judicial review cannot be invoked just to protect private interest of
the petitioners by ignoring larger public interest involved in the
tenders in question.

In the light of the above, we do not find any element of arbitrariness,
irrationality, discrimination, mala fide or bias on the part of the
tendering authority, while incorporating the impugned pre-
qualification conditions in NIT (Annexures P-3 & P-4). Thus we are

of the view that no ground is made in the instant petition, justifying
interference by this Court.

In the result, this writ petition is hereby dismissed.”

It is observed by the court that the court would not normally

interfere with the policy decision in matters challenging award of contract by

the State or public authorities. The Government and its undertakings have a




free hand in setting the terms of the tender and only if it is arbitrary,
discriminatory, mala fide or actuated by bias, the Court would interfere. The
Court cannot strike down the terms of the tender prescribed by the ]
Government just because it feels that some other terms in the tender would
have been fair, reasonable or logical. '
In view of above, copy of order dated 19: 12,2y passed by the
Hon’ble Punjab and Haryana High Court in CWP No. 21288 of 2020 is
forwarded to your offices with a request to circulate the aforesaid order
amongst the subordinate offices under your control for placing reliance in

similarly situated cases in terms of law laid down by Hon’ble High Court.

This issues with the approval of L.R.

DA :Copy of order. V‘b

LegaL@M

for L.R./ HPU, Panchkula.
CC:-
Following is requested to host the aforesaid order on the website
of concerned Nigam under the head of important judgments’:

1. The S.E./Monitoring, UHBVN, Panchkula.

2. The XEN/Monitoring, DHBVN, Hisar.
& The XEN/IT, HPGCL, Panchkula.

4. The XEN/ITMS, HVPN, Panchkula.

DA: Copy of order.



s Ltd. and Anr.

... Petitioners

Versus

{ Anf.

... Respondents

"BLE MR. JUSTICE RAJAN GUPTA
'BLE MR. JUSTICE KARAMUJIT SINGH

der Hooda, Sr. Advocate with
udhir Kumar Hooda, Advocate,
al Dhirendra, Advocate and

Addl. A.G. Haryana.
Mahajan, Sr. Advocate with



() CWP-21288-2020

asonable with direction to the respondents to allow the petitioners

pate in the bidding process with further direction to the respondents

Case of the petitioners is that betitione; No.l is engaged in
ss of manufacturing and supplying of static eiectronic meters and had
een awarded several tenders by various State Governments, in the past.
ner No.2 is into the business of manufacturing meters, switchgears,
ng, wires and cables since 1987 and had successfully executed severai'
ects in various States. Respondent No.2 Dakshin Haryana Bijli Vitran
am (for short ‘DHBVN’) vide notices dated 2.11.2020 (Annexures P-3
w P-4) floated tenders for procurement of following materials on FIRM

Price & FOR destination basis anywhere in Haryana:-

ption of Item Total qty. Est. cost
(Min.)

wrent AC Single phase two wire | Min.7,00,000 Nos. Min. 57.82 cr.

- DLMS complaint static energy meter (10- Mas.86.73 Cr.
Max. 10,50,000 Nos.

date of Opening date of
part-l

at 13:00 1.12.2020 at.
15:00 Hours

ot et S e R L T T




(3) CWP-21288-2020
Jescription of Item | Total qty. Est. cost
(Min.)
e Phase Four Wire DLMS compliant 55,000 Nos. 928 Cr.

hour static energy meters Class-I

curacy as per latest version of 1S-13779, 1

325 (latest amendments) and‘
s Specification No.CSC-48/Rev-
/UH/P&D/2018-2019  of  Rating
[(10-60) A with communication facility
elf locking type polycarbonate meter

ongwith latest amendments.
of start Last  date  of Opening date of

v submission B
2020 at 11.00 Hrs. 25.11.2020  at 01.12.2020 at
15.003HIS .

113.00 Hrs. ,

Grievance of the petitioners is directed towards pre-

on condition No.(ii) of Annexures P-3 and P-4, respectively, which



(4) CWP-21288-2020

Manufacturing small Enterprises that have filed Entrepreneurs
~ Memoranda irr-Hary;né v_vi]l be entitled to a concession of 70% on

X Nod )
‘ the turnover and shall be considered qualifying accordingly.

anufacturing Micro Enterprises that have filed Entrepreneurs
N\,

M emoranda in Haryana will be entitled to a concession of 80% on

> turnover and shall be considered qualifying accordingly.

in ‘fe‘nder and not through any intermediaries

/distributors), will not subcontract to any other

sl

of the state in

' of the State



bﬁddgr s]lfguldma}'e ;‘Mmirif;ur\n average annual turnover of
10 ,calculated as total ce;'tiﬁed payments received for
in progress and / or completed, within the’ last five (5)
divided by five (5) years, for metering business only. The
A"ftlid documents shall be duly authenticated by registered CA

format attached as Annexure-XIIL

Mof{hm particular year may also be attached.

£

ted cost ofl;m(;ritl of NIT (taking min. qty. of the tender)

enterprises (Including Khadi & Village

' s Memoranda in Haryana in

il be entitled 10 a concession of 70%

d qualifying accordingly

to submit the copy of

of its category of



(6) CWP-21288-2020

The aforesaid pre-qualification conditions rendered both the
ineligible to apply as their minimum average annual turnover is
%400 crores each. The petitioners have challenged the said pre-
‘ conditions being arbitrary, discriminatory and unreasonable as the

he tenders were just ¥57.82 crores and %9.28 crores respectively.

On notice of motion, respondent No.2 filed its reply by way of
f Dalbir Singh, DGM/MM of DHBVN in which it was stated that
jualification conditions, challenged in the present writ petition were
spondent No.2 after evaluation and assessment of its requirement

ality meters based on past experience of faulty meters and to

The petitioners filed rejoinder reiterating the pleas taken by
‘ Wi petition. In the rejoinder it was specifically pleaded that the
as prescribed' the impugned criteria only with an ulterior
big corporate .houses namely Larson and Toubro, HPL

S wer, Genus Power Infrastructure Limited and Secure Meters

r
d. The conditions under challenge create an anti-competative

ent by barring the smaller companies like the petitioners.

o | ol
W

unsel for the parties. The counsel for the

K

issions.

ts while referring to the impugned




(7) CWP-21288-2020

which even do not manufacture meters. Term ‘metering business’
y the tendering authority, to help certain big industrial houses like
Toubro, HPL Electric and Power, Genus Power Infrastructure
{gecure Meters Limited.
e counsel for the petitioners fu’rther contended that impugned
ons are clearly arbitrary as they impose an unreasonable and
».e"qualiﬁcation in relation to turn over of the bidders. It was
that the pre-qualification criteria is tailor made to ensure
cular companyflor group of companies could participate in
It was intentionally done to eliminate the other
;petitioners from participating in the bidding process and
ate competition. The learned counsel for the petitioners
t the impugned pre-qualification conditions were added to
f big iridustrizﬂ houses. Therefore, the impugned criteria
le ] e Constitution. To substantiate his contentions the
peti 10ur'1ers referred to Gharda Chemical Ltd. vs. Central
VQ[-aﬂ'gn,. 2005 (80) DRJ 542 (DB) 4(“VD*§lhil, wherein the

‘writ petition filed by the private company was allowed while holding that

impugned eligibility pre-qualification criteria was unreasonable, irrational

and against the public interest. P
P A

While opposing the petitic ed Advocate General,

Haryana submitted that the criteria me lification conditions

requiring specific turnover could not trary. Even in the

previous years, the same criteria was t from Annexure




(8) CWP-21288-2020

| to Annexure R-2/8. It is further contended that even in the states of
nd Jharkhand, similar conditions were imposed as is evident from

ure R-2/9 and Annexure R-2/10.

The learned Advocate General, Haryana further contended that
‘ uéned tender conditions }yvefel not =ifnéo’rporated to help any particular

The said conditions were introduced after evaluation and
it of requirement of high quality meters based on past experience

faulty meters, which resulted in huge loss of revenue to the State.

The learned Advocate General Haryana further submitted that

oners have failed to establish that the impugned conditions caused

£% 5 y
hat the writ petition deserves to be dismissed. To strengthen his

contentions, the leamned Advocate General, Haryana referred to Tata

ichigan Rubber
~ 16 and M/s

ransports and
and Transpor
ided on

onird de

18.12.2020 by the Hon




- For the purpose of disposal of the present writ petition, the
e g %03
dlmal. review in the cbntract‘hlz{t.téﬁs as considered by the Hon’ble

rt in some of the decisions is required to be dealt with and

- The modern ”‘;gr,end_ _points  to judicial restraint in

is permitted it will be substituting its own

ithout the necessary expertise which itself may

ally speaking, the decision to
rd the contract is reached by
ough several tiers. More often

de qualitatively by experts.



(10) CWP-21288-2020

e Govemmeﬁt must have freedom of contract. In other
words, a fair play in the joints is a necessary concomitant
for an administrative body functioning in an administrative
sphere or quasi-administrative  sphere. However, the
decision must not( only be tested by the application of

Wednesbury principle of reasonableness (including its

e other facts pointed out above) but must be free from

arbitrariness not affected by bias or actuated by mala fides.

Quashing decisions ‘may impose heavy administrative
burden on the administration and lead to increased and

nbudgeted expenditure. -

orﬁe;%f{ mmdA contract
valuating tenders and
commercial functions.
ée stay at a distance. If
ct is bona fide and
is in public xercise of powér of
judicial revi ural aberration o;‘

lerer, is made out.




to decide contractual disputes. The tenderer or
- with a grievance can always seck damages in a
court. »,At,tem;p‘ts -b)g 1;1n‘succes:;ful tenderers with
ry g;jie\;ance.;; -wound':‘eg pr_i:de and business rivalry.
“; make mountains out of : moléh'ills of some
hnical/procedural violation or some prejudice to self,
id‘ persuade courts to interfere by exercising power of
dicial review, should be resisted. Such interferences.

either interim or final, may hold up public works for years,

d
I

‘or delay relief and succour to thousands and millions and

jopted or decision made is so
at the court can say : 'the

onsible authority acting

with relevant law



the State, and non-arbitrariness in essence and substance is

gL e ey L 4
the heartbeat of fair p’lay. These actions are amenable to the
¥ L it L

{

jfidicial review only to the extent tha{t théj S,t:’ate must act
' S

validly for a discernible reason and not whimsically"sfor any

ulterior purpose. If the State acts within the bounds of
reasonableness; it would be legitimate to take into
consideré{tibq‘;’t‘;k{é~na;ic}ha! ‘p,r?('),rities;

- fixation of %.?:;;?IUC of the tender is entirely within the
of the executive and courts hardly have any role to
s process except for striking down such action of
\}e q‘s,:,is proved to be arbitrary or unreasonable.
l;ﬁﬁnt acts in conformity with certain healthy

norms such as awarding of contracts by

those circumstances, the interference by

f formulating cqn@itiqns of a tender
arding a contract, great‘er latitude is
ed to the State authorities unless the
ity is found to be malicious and a

s, interference by Courts is not

fications for tenders have to

contractor has the capacity

execute the work; and




(13) CWP-21288-2020

e State or its instrumentalities act reasonably, fairly and

'.public interest in awarding contract, here again.
ference by Court is very restrictive since no person can

v fundamental right to carry on business with the
svernment.”

1 l ibutig orporatio
hairman and ‘11‘" g Director and

e its Managing Director and

10182-10183 of 2016, decided on 18.10.2016. the

ile allowing the appeals, noted as follows:-
ure we are obliged to say that in a complex

Court has to apply the doctrine of restraint.
g

contingencies, etc. have to be factored.

}tO”';;(_pCl'tS and those who have
i“fl'lel'd. fhc financial computation
~d.>ewfﬁqi‘yency of the bidder and the
g _ plletlon of the project have to be left
_él‘:experts and cogé\ﬂtgnts. The courts
_ the said realm in exercise of power of

aﬁbéﬁi':“ow'/cr the financial

and Anr. vs. BVG India

decided on 27.3.2018, the

Y

the High Court could

gment of the expert




rs including t

- bidder;

 XXXXXXXX y

TR e
It is not open to the Court

e 4
t?‘gind_bpe,ndently evaluate the

~ technical bids and financial bids of the parties as an
appellate authority for coming to its conclusion inasmuch
as unless the thresholds of mala fides, intention to favour
someone or bias, arbitrariness, irrationality or perversity
are met, where Q'décision is taken purely on public interest,
. [y : :'a
the Court ordinarily should exercise judicial restraint..”
- in M/s_Galaxy Transport Agencies, Contractors,

ers’ case (supra), it was observed as

nce with the language of the
pose for which the tender is
giple of restraint. Technical

it would be impermissible.
i understand an ordinary

ther spheres has Lo be treated




uments

g"iffetem"ly than interpreting and appreciating tender doc
: relating (o technical works and projects requiring special skills.
The owner should be allowed to carry out the purpose and there
has to be allowance of fiee play in the joints.”

1 support of his claim, the counsel for the petitioners has

Court held that the decision of the Central Warehousing
(CWCQ) to insert the impugned pre-qualification criteria is soO
that havirigwregatd‘. to the fact of the case, no reasonable

to and thus attracting the doctrine of

;Qrilduncements'(ibid) of the Hon’ble Supreme
(t,'a"t thls Court under Article 226 of the
] Eto interfere in the matter. In case of Tata
reme Court has specifically emphasized
tender cannot be open to judicial scrutiny
in the realm of contract. Normally
speaking, | nder or award the contract is reached
by process ¢ | tiers. More often than not, such
decisions ar
aw that the Court would not

. matters challenging award of

- As noted earlier in the supra



(16)

e a free hand in setting the terms of the tender and only if it
minatory, mala fide or actuated by bias, the Court would
urt cannot strike down the terms of the tender prescribe

Just becat

<

it feel$ thaf §‘ome ;gopher terms in the tende
& reasonable or logical. . :

-‘adverting to the facts of the préﬁ_éh_ta petition, the
| by the petitioners that term ‘meteriné business’ also
anies which do not even manufacture meters, is not
ion condition Nol.(i) of the tenders clearly provides

'ss \’Zéﬁ'd <ISO-19VO'01:2008 certification for meter

e

horized agent of manufacturer if manufacturer
no doubt that in case of Indian Companies

ere having ISO-9001:2008 certification for

grievance of the petitioners that the terms
in favour of parties having turnover of

The selection of a

of NIT only the companies

0 crores are eligible to




the purpose of eligibility.

requirement of respondent No.2 is to get good quality of

ly complaints are received by the Power Corporations from

s regarding installation of faulty and defective meters. Beside

ber of complaints relating to theft of energy by tampering with

re also received by the Power Corporations, which results in

o the State Exchequer. In the impugned tenders certain

have been incorporated under the heading ‘anti tamper features’,

meters should not be affected by any remote control

scording energy correctly even if input and output
- tral are interchanged. In its reply, in the form of
. No.2 has specifically stated that the turn over
0 2400 crores to invite bids only from established,
ly qualified firms, on the basis of previous bad
e rate of meters, which were earlier supplied to it
it clear that the tenders in question were
high quality of meters, having anti-

it of energy and thereby minimizing

aght to the notice of the Court,
xure P-12) issued by Central

ith regard to pre-qualification



us Government

incorporated in the tender documents by vario
rtments/Organizations. From the perusal of the same, it is apparent that
d instructions were issued by CVC for guidance only with regard to
of pre-qualification criteria. So it is clear that the aforesaid office

randum was not mandatory in nature and thus is not of any help to the

{n the present case the petitioners are unable to show that
ent pre-qualification conditions under challenge, resulted in pre-
ication of a single company/firm. Furthermore the power of judicial

'

v cannot be invoked just to protect private interest of the petitioners by

dering authority, while incorporating the impugned pre-qualification
itions in NIT (Annexures P-3 & P-4). Thus we are of the view that no

ground is made in the instant petition, justifying interference by this Court.

Busan

In the result, this writ petition is hereby dismissed.

(RAJAN GUPTA) (KARAMUJIT SINGH)
JUDGE JUDGE
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